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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2270 
AMERICAN CHLOROPHYLL, INC., Appellant, 
versus 
FRANK M. SCHERTZ, Appellee. 
PETITION FOR APPEAL WITH BRIEF IN SUPPORT. 
To the Honorable the Justices of the Supreme Court of Ap-
peals of Virginia: 
The petition of the American Chlorophyll, Inc., a corpora-
tion organized and existing under the laws of the State of 
Delaware, by its attorney, shows that it is aggrieved by a part 
of a decree of the Circuit Court of the City of Alexandria, 
Virginia, entered on the 20th day of January, 1940, in a suit 
instituted by Frank M. Schertz against the American Chloro-
phyll, Inc., et als., and seeks the allowance by this Court of an 
appeal from that decree. With the petition is presented a 
supporting brief, and a certified transcript of so much of 
the record in the cause as will enable the Court properly to 
decide the questions that may arise before it on this appli-
cation as well as on the appeal. 
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PRELIMINARY STATEMENT. 
As complainant, Frank J\tI. Schertz, sought an accounting 
under, and specific performance of, a contract, dated N 0-
2• vember 19, *1935, between Schertz, et al., and the defend-
ant, .American Chlorophyll, Inc., under the terms of which 
Schertz licensed to the def enda.nt, .American Chlorophyll, Inc., 
in consideration of stipula.ted royalties, the use of certain 
secret chemical processes for a period of twenty-five years, 
and the complainant also sought the payment of a salary 
account (Tr., pp. 2, 4, 6). 
The defendant by answer and cross-bill (Tr., pp. 13, 17) de-
nied the complainant's right to any royalties, and asked dam-
ages ( to be also set off against the salary account) of the 
complainant, because Schertz had wrongfully breached the 
contract by publishing a tr.eatise disclosing the secret pro-
cesses. The breach and disclosure were denied by Schertz in 
his cross-answer. 
In the challenged decree (Tr., p. 23) the lower court found 
that Schertz had made the disclosure complained of, and there-
by breached the contract, but denied the .American Chloro-
phyll, Inc., the right to recover damages (and off-set against 
the salary) and awarded Schertz the salary and royalties, 
the latter to be computed for the period extending from the 
·inception of the contract to the date of the disclosure, none 
of such royalties having been paid. 
The chancellor reasoned that upon the failure of the de-
fendant to pay the royalties, the contract had been ipso facto 
terminated, that Schertz was thereby released from the terms 
of the contract, that he could with impunity disclose the secret 
processes licensed by it, and that he was entitled to recover 
royalties already accrued. 
The position of the defendant was that Schertz had irrev-
ocably elected to treat the·contract as still intact, and never 
terminated or rescinded by breach, as evidenced (1) by his 
bill's omitting any contention that the failure to pay the royal-
ties had ever been treated by him as a terminating or re-
scinding of the contract, (2) by his express a.nd emphatic aver-
ment (Tr., p. 12) of the *continuing and uninterrupted 
3* existence of the contract, and ( 3) by his prayer for specific 
performance (Tr., p. 6) with an accounting of royalties 
accrued and accruing long sitbsequent to the disclosure. While 
thus considering the contract in force, to enable him to re-
cover future royalties, Schertz had violated its vital and de-
pendent covenant; the defendant, taking such violation as 
terminating the contract, was entitled to damages for its in-
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juries-the loss of the benefit of the secrecy for the remainder 
of the twenty-five years; the consideration for which the quar-
terly royalties were payable, that is, secrecy for the entire 
period of twenty-five years, was indivisible and entire; and 
disclosure (?f such secrets barred recovery of any royalties 
whatsoever. 
ASSIGNMENTS OF ERROR AND QUESTIONS 
INVOLVED. 
The following are the errors assigned, a.nd the questions 
involved, on this appeal: 
. I. The court er,:ed in de.nying ·the 'petitioner th~: right to 
recover the heavy damages si1rffered by it as a result of the 
breach of the contract by the appellee, and awarding the ap-
pellee his salary ola,i,m without set-off for said dar,,,ages . 
. IT. The court erred in allowing the appellee to recover a1iy 
royalties under the contract, and in awarding the salary claim, 
-of the appellee without set-off fqr da1mages. 
STATEMENT OF.FACTS. 
The bill presented two causes of action (Tr., pp. 3, 4). One 
was a claim for salary earned by the complainant Schertz 
while in the employ of the defendant American Chlorophyll, 
Inc. The other was specific performance of the license 
4"" agreement of November 19, •1935, demanding an account-
ing by the American Chlorophyll, Inc., to Schertz of royal-
ties under the agreement. 
The salary claim was undisputed. Against its payment 
were set the damages suffered by the company from the 
breach of the contract by the complainant's disclosure of 
the licensed formulae. It has no relation to the license agree-
ment, and the claim may be ignored in the determination of 
this appeal. Moreover, while there were several defendants 
and cross-complainants, we can and do, on this appeal, re-
gard as the only defendant, and cross-complainant, the Ameri-
can Chlorophyll, Inc. 
Tp.e complainant, a chemist, was. the owner (with another) 
of certain secret formulae and processes for the isolation of 
the pigments known as ch]or9phyll, carotene, and xanthophyll 
from vegetable leaf material. By the agreement dated No-
v.ember 19, 1935 (Tr., p. 8, Ex. 1), he licensed, or assigned, 
these secret processes to the American Chlorophyll, Inc., for 
the latter's exclusive use for the twenty-five years next fol-
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lowing. The license or assignment also included all improve-
ments made on the processes during the term of the contract. 
These secret methods had not been patented ( except in one 
instance not here relevant) lest they "might thereby more 
readily become the property of the public and possible com-
petitors" (Complainant's bill, Tr., p. 3). · 
For this twenty-five year secrecy and exclusive use, the de-
fendant was to pay Schertz a royalty quarterly, computed 
upon its sales of the pigment compounds. No employment 
of Schertz by the company was embraced in the agreement, 
although he was in the employ of the company and continued 
in this relation until July, 1937. 
On February~' 1938, he sent for publication to a chemical 
journal, known as Industrial & Engineering Chemistry, a 
treatise entitled' 'Isolation of Chlorophyll, Carotene, and 
5* Xanthophyll by •Improved Methods". (See magazine 
exhibit.) It was published in the September, 1938, issue. 
Upon seeing the publication the American Chlorophyll, Inc., 
wrote Schertz (November 19, 1938) that the treatise was a 
disclosure of the secret processes licensed under their con-
tract and was a wrongful breach of the contract, advising 
hill\ that such disclosure had caused the company irreparable 
injury by divulging the secret processes to its competitors, 
and tha.t the letter was to serve as notice of the cancellation 
of the contract (Tr., pp. 4, 5, 16, Ex. B). Receiving no reply 
from Scliertz, the company confirmed the prior cancellation 
by its letter of :March 25, 1939 (Tr., pp. 5, 16, Ex. C). 
The cause was heard ore tewus for three days. All of the 
testimony was directed to the issue of disclosure vel non 
( see judge's certificate with exhibits), and, as such issue is 
not continued here, its accompanying voluminous testimony 
is not included in the transcript. The questions presented 
by this appeal are all matters of law, patent upon the plead-
ings and the final decree. 
POINTS OF ARGUMENT. 
We say tha.t the chancellor was in error, in the respects 
assigned, for the following reasons: 
1. Des1nte the failure of the petitioner to pay the royalties 
as and when due, the a.ppellee electe(l to treat the contract as 
bein._q i11. full force and effect, preferring to l~ok to present and 
future roJJalties for co1npensation rather tha;n to damiages, amd 
·he, there.fore, was liable to the defendant in damages for his 
breach of the subsistvng contract. 
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2. The appellee was not entitled to recover the accr'U,ed 
royalties either as quantum mer'U,it, or as damages, beca.'U,se 
the appeUee had neither treated the contract as rescinded, 
nor as breached, by reason of the neglect of the petitioner to 
pay siwh accrued royalties. 
3. The appellee was not e1ititled to an accounting for the 
royalties which b-eeame payable pt"ior to the disclosu.re, be-
cause the disclosure was a failure in toto of the consiclemtion 
for which the royalties were payable, and that cori.8ideratioto 
( secrecy for twenty-five years) was entire a.nd indivisib{e, 
each year's royalties bevng a p~ment on, accoiint /01~ secrecy 
for the twenty-five years and not a payment for secreny only 
for the year, in which payable. 
6* •ARGUMENT. 
1. On the First Point: 
When the defendant failed to pay the royalties as and when 
due, the complainant had a choice of one of three rights. He 
could have (1) rescinded the contract for failure of considera-
tion and recovered on qu(JJlitum meruit basis, or (2) i.µi-
mediately treated the failure as an anticipatory breach termi-
nating the contract and recovered damages for the breach, or 
(3) treated the c.ontract as still in force, awaited the accruaJ 
of the royalties, and from time to time sued for the royalties 
doohln -
He was required to make an election. These rights were 
mutually exclusive; they were inconsistent. The selection of 
one was the rejection or waiver of the othe1:s. 
Complatin(J/fl,t Elected to Continue the Contract in Force. 
Unequivocally the appellee chose to keep the contract alive. 
He purposefully waived any possibility of a termination in-
cident to default in the early instalments of the royalties. 
His choice and waiver are conclusively evidenced by his con-
duct. 
Such a course was decidedly to his advantage; it was the 
part of "good business" to adopt it. 
As appears from the bill, the paramount purpose and de-
termination of the complainant at all times were to press his 
claim for present royalties, and maintain his position to claim 
future royalties. In seeking continuance of the contractua] 
relation, not only wa.s he prompted by faith in his investment, 
but the nature of the contra.ct fixed maintenance of the in-
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teg·rity of the contract as indispensable to its profit. The 
agreement had r~vealed his secrets; rescission or termination 
. would not retract such revelation; and •obviously the 
7* advisable means of attaining success was to carry through 
the agreement, enforcing, if need be, the collection of 
the royalties from time to time as and when they became 
due. The contract was conceived in the idea that the licensor 
to be successful must look exclusively to the royalties, and not. 
to damages. Consequently the complainant would never have 
allowed default in the payment of royalties to abrogate the 
contract. 
Other Evidence of Election a;nd Waiver. 
The bill was for specific performance (Tr., p. 6), a remedy 
vouching the continuing life, not the termination, of the con-
tract; it sought royalties (Tr., pp. 3, 6), a product of the 
contract; it did not claim damages, the wake of an ended 
agreement. 
The bill pleaded that the publication of the treatise in 
Industrial & Eng'ineering Chemistry was only a statement 
of facts known generally ( Tr., p. 4), and that the letters 
written, him by the defendant, November 19, 1938, and March 
25, 1939, were an "attempted cancellation * • * in violation 
of said contract'' and were '' done without any authority of 
right or of law" (Tr., p. 5 ). The bill further stated that 
said contract was "still in full force and effect" (Par. 12 of 
bill, Tr., p. 5 ). 
The complainant made no contention, by allegation or 
prayer, that the defendant's failure to pay the royalties haa. 
been treated by him as a breach terminating or rescinding the 
. contract, but only as a neglect of an obligation, the averment 
being tl1at the defendant had "failed to live up to the obli-
gations undertaken by them in that they have failed to ac-
count, and to pay to your Orator the amount of royalties 
due under said contract" (Par. 12 of bill, Tr., p. 5). 
*Schertz 's cross-answer also affirmed the continuing 
8* existence of the contract, saying that the defendant had 
'' grasped upon the publication of this article as an ex-
cuse to make au effort to cancel said contract" (Tr., p. 21). 
He still insisted that the contra.ct be maintained to produce 
future royalties. 
Lower Court Disregarded Waiver. 
The effect of the chancellor's decree is a finding that, de-
spite the conduct, decision, or determination of Schertz, the 
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neglect to pay royalties prior to the publication by Schertz 
of the treatise disclosing the secrets, ipso facto rescinded 
or otherwise terminated the contract; it holds that no con-
tract existed at the time of the publication; and hence that 
the disclosure was no occasioner of damages. This holding 
erroneously ignores the waiver of any default and disregards 
the emphatic assertion, verbally and actually, by Schertz to 
the contrary. 
Lower Court Disregarded Provision of Contract Requiring 
Notice of Bre,ach. 
In conclu~ing that the neglect to pay royalties itself abro-
. gated the contract, the chancellor below utterly ignored the . 
agreement of the parties in this regard. Paragraph 8 of the 
contract requires : 
''8. In the event of a breach of any of the conditions of 
this agreement. by either party (Licensee or Licensors) it 
shall be the duty of the other party to give written notice of 
said breach and its particulars and the party in error shall 
hav~ thirty ( 30) days thereafter in which to comply after 
receipt of said notice. Upon failure to comply with the terms 
of the agreement by the party in error within said thirty (30) 
days, this agreement may be cancelled upon written notice, 
at the option of the party aggrieved" (Tr., p. 11). 
No contention is made that the complainant gave any sucl1 
notice. 
Most Significant Evidence of Waiver. 
The error of the decree comes into sharper view when we 
consider what is perhaps the most decisive ac.t of the com-
9• plainant *in demonstrating his election. By his bill he 
claimed royalties from the date of the contract '' until 
the present time" (April, 1939), which was long after the dis-
closure, and long subsequent to the default in payment which 
was found by the decree to have released the complainant 
from the bonds of the contra.~t. (Compare: the effect, on 
the breach of a lease through non-payment of rent, of an 
action by landlord to hold tenant for rent accruing subsequent 
to breach.) Nor was the recovery of royalties ''until the 
present time" to exhaust the productivity of the contract for 
the complainant; neither was such recovery to terminate the 
agreement for the complainant; he held the contract to be 
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good for the future. His present suit was to collect only 
for what had accrued to date, not full satisfaction of his 
interest in the contract. Yet he has been allowed to make 
this attempt, but failing, he has been excused from respon-
sibility for his own breach occurring during the attempt. 
Contract in Force When Schertz Disclosed Secrets. 
Irrevocable was the election of Schertz to maintain the 
contractual relationship. Moreover he thereby 1>naintained 
it at his risk as well as for his benefit. He flagrantly violated 
the confidence established by the agreement; he deliberatety 
destroyed the whole and sole purpose and value of the con-
tra.ct to the defendant. The la,v will make him take the 
burdens of the contract with its benefits. He should have 
been held to damages for his breach. 
The Authorities. 
Our position is sustained by precedent as well as upon 
reason. 
The doctrine of anticipatory breach is applicable although 
the alleged breach occurs after performance has begun but 
before it has been completed. Central Tnist Co. v. Chicago 
Aiulitoriuni Ass'n., 240 U.S. 581, 60 L. Ed. 811, 815. 
10* *13 C. J. 653: 
'' Election of remedies. Where there has been a r.enun-
ciation of an executory contract by one party, the other pai;ty 
has a rig·ht to elect between the following remedies: (1) To 
rescind the contract and pursue the remedies based on such a 
rescission. (2) To treat the ~ontra.ct as still binding and 
wait until the time arrives for its performance, and at such 
tin1e bring an action on the contract for breach. (3) To treat 
the renunciation as an immediate breach and sue at once for 
any damages which he may have sustained. * * • " 
13 C. J. 655: 
'' Renunciation :May Be Rejected. If the promisee elects 
not to accept the renunciation and continues to insist on .the 
pcrformmwe of the promise, as he may do, the contract re-
mains in existence for the benefit and at the risk of both 
parties,. and if anything occurs to discharge it from other 
causes, the promisor may take advantage of such discharge. 
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If after the attempted renunciation by one part.y to the con-
tract the other party elects to treat the contract as still bind-
ing and ·to await the time for f-1~11 performance, it is incum-
bent on the party making such election to perform such of the 
obligations as may, in the meantime, devolve on him under 
the terms of the contract.'' 
6 R. C. L. 1025: 
" • • • It may be observed, however, that the renunciation 
itself does not ipso facto constitute a breach. It is not a breach 
· of the contract unless it is treated as such by the adverse 
party. Upon such a repudiation of an executory agreement 
by one party,· the other may make his choice between the two 
courses open· to him, but can neither confuse them nor take 
both. • • • " 
6 R. C. L. 1026: 
'' • • • The pr9misee, if he pleases, may treat the notice 
of intention as inoperative, and await the time when the con-
tract is to be executed, and then hold the other party respon-
sible for all the consequences-of non-performance; but in that 
case he keeps the contract alive for the benefit of the other 
party as well as his own. He remains subject to all his 
own obligations and liabilities under it, and enables the other 
party, not only to complete the contract, if so advised, not-
withstanding his previous repudiation of it, but also to take 
advantage of any supervening circumstances which would 
justify him in declining to complete it. * * • '' 
11* •6 R. C. L.1032: 
" * • *' It is well .settled that, where one party repudiatei:-: 
the contract and refuses longer to he bound by it, the injured 
party has an election to pursue one of. three remedies: (1) 
He may treat the contract as rescinded, and recover upon 
quantum meruit so far as he has performed; or (2) he may 
keep the contract alive for the bene:fit of both parties, being at 
all times himself ready and able to perform, and at the end 
of the time speci:fied in the contract for performance, sue 
and recover under the contract; or (3) he may treat the 
repudiation as putting an end to the contract for all pur-
poses of performance, and sue for the profits he would have 
realized if he had not been prevented from performing.*,,. • '' 
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2 Williston on Contracts (1st Ed.), p. 1318: 
''Election as a term in the law is properly applied to a 
case where a person has the choice of one or two alternative 
rights or remedies. In choosing the one, he necessarily sur-
renders the other. This principle is not inconsistent with 
the general rule that· the surrender of a right requires a. 
sealed release or consideration, because the choice made by 
election gives the one making it an advantage which he could 
not otherwise have had. Though he surrenders one right he 
gains or keeps by so doing another and inconsistent right. 
Thus where a contra.ct is broken in the course of performance 
the injured party has a choice presented to him of continuing 
the contract or of refusing to go on. If he choose to con-
tinue performance he has doubtless lost his right to stop 
performance ; but in the nature of the case he could not exer-
cise the two inconsistent rights of which he had the choice.'' 
2 Williston on Contracts (1st Ed.), p. 1321: 
" * * * Thus one who continues to receive benefits under 
a contract and assert ri.qhts under it after knowledge of a 
breach which would justify ,him in refusing to go on, cannot 
subsequently set up this breach as an excuse for his own non-
performance even though he asserted from the outset, and con-
sistently, that he proposed to do so.'' · 
2 ·wmiston on Contracts (1st Ed.), p. 1329: 
'' The principle is general that wherever a contract not 
already fully performed on either side is continited in spite 
of a knoww excuse, the defense therei1,pon is lost and the 
injured party is him,self liable if he subsequently fails to 
perform, unless the right to retain the excuse is not only as-
serted but assented to.'' 
12* *Norfolk Hosiery (}Aii/, Underwear Mills v. Aetna 
Hosiery Co., 124 Va. 221, 236, Sims, J., said: 
'' The defendants insisted, and the court so instrueted the 
jury a.t their instanee, that their letter of February 23 was 
a mere shipping direction and 'that it was not intended there-
by to terminate the contraet '. If tl1is be true, then the con-
t{.art c-ontinned in force, and if the failure of the plaintiff 
to make deliveries between February 1 and February 23, 
1915, gave the defendants the right to rescind, they waived 
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those rights and elected to hold the plaintiff to its contract. 
The defendants were within their rights in doing this, but 
when they kept the contract alive against the plaintiff they 
kept it alive also in its favor and against themselves, and 
neither could sue the other except for a breach thereafter 
occurring. · 
"In Frost v. Knight, L. R. 7 Ex. 111, it is said: 
" '·The promisee, if he pleases, may treat the notice of in-
tention as inoperative, and await the time when the contract 
is to be executed, and then hold the other party responsibl~ 
for all the consequence of non-performance; but in that case 
he keeps the contract alive, for the benefit of the other party 
as well as his own; he remains subject to all his own obli-
gations and liabilities under it, and enables the other party 
not only to complete the contract if so advised, notwithstand-
ing his previous repudiation of it, but also to take advan-
tage of .any supervening circumstances which would justify 
him in declining to complete it.' -
"In Bernstein v. Meech, 130 N. Y. 354,358, 29 N. E. 255, 256, 
it was said: 
'' 'But whatever view may have been taken of the right 
of the defendants to treat t11e contract for the purpose of its 
performance as at an end, and to act upon that assumption 
when they received the plaintiff's letter, they disposed of 
that question by tlicir letter to him. By this it appeared that 
the defendants elected to keep the contract in force for the 
purposes for which it. was made. This operated alike upon 
the rights of both parties, and the plaintiff .was justified 
in so understanding it. In that view the contract was kept 
alive until the time arrived for performance and the obliga-
tions of the defendant no less than those of the plaintiff for 
the purpose remained effectual.' See also Inman v. Elk Cot-
ton Mills, 116 Tenn. 141, 92 S. vV. 760." 
The syllabus of Richrno·nd Leather Manitfacturvng Co .. v. 
Fawcett, 130 Va. 484, sets forth the true doctrine: 
"A legal alternative is presented to a buyer entitled to 
rescind for a breach of contract. by seller as to date of de-
li.very. He can stand upon his legal rights, treat the contract 
a.s ended, and bring action for damages against the party in 
default: or he can accept the delayed delivery, pay for same, 
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and thereby keep the contract alive, alike for himself and his 
adversary. ',, 
13* * Roehm v. Horst, 178 U. S. 1, 44 L. Ed. 953, 957, Chief 
Justice Fuller said : 
'' The promisee, if he pleases, may treat the notice of 
intention as inoperative, and a.wait the time when the contract 
is to be executed, and then hold the other party responsible 
for all the consequences of non-performance; b-ut in that case 
he keeps the contract alive for the ben,efit of the other party 
as well as his own; he remains subject to all his own obliga-
tions and liabilities under it, and enables the other party, 
not only to complete the contract, if so advised, notwith-
standing his previous repudiation of it, but also to take ad-
vantage of any supervenin,q circ-umi.c;tance which would jus-
tify him in, declining to cmnplete it. On the other hand, the 
promisee may, if he thinks proper, treat the repudiation of 
the other party as a wrong·ful putting an end to the contra.ct, 
and may at once bring his action as on a breach of it; and 
in such action he will be entitled to such damages as would 
have arisen from the non-performance of the contract a.t the 
appointed time, subject, however, to abatement in respect of 
any circumstances which may have afforded him the means 
of mitigating his loss.'' 
ARGUMENT (cont'd). 
2. The avpellee was not entitled to 'recover the accrued 
royalties either as quantitm memit, or cis damages, beca'l,fse 
the appellee had neither considered. the contract as rescinded, 
nor a,s breached, by reason of the neglect of the petitioner to 
pay such accrued royalties. 
No justification for the allowance to the complainant of 
royalties to the date of the publication can be found in the 
doctrine of quan,timi 1neruit. So long as a contract exists the 
parties thereto cannot recover on quantivm mentit. 
Assuming that royalties to date of publication would have 
been the measure o_f recovery in qumituni mernit, such a re-
coven· by tl1e complainant could uot have been based on a 
pleading affirming the existence of a contract that stipulated 
for the very services, or property, for which. compensation 
was asked. Q·uantmn meru.it recovery would have been open 
to him only after an election to rescind the *contract-
14* after destruction of the contract. 
Nor could royalties, accrued to the date of disclosure, 
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be awarded as damages for the failure of the defendant to 
pay such royalties, because the complainant never considered 
such failure, but expressly waived it, as a breach. 
ARGUMENT (cont~d). 
3. The appellee was not entitled to an accounting for the 
royalties which were payable prior to· the disclosure, because 
the disclosure was a failure in toto of the consideration for 
which the royalties were payable, and that consideration 
( secrecy for twenty-five years) was entire and indivisible, 
each year's royalties being a payment on account for secrecy 
for the twenty-five years 0/11,d not a payment for secrecy only 
for the year in which it was payable. 
Schertz having treated the contract as still existent arid 
effective at the time of the publication, and the court having 
found that the publication was a disclosure of the secrets ter-
minating the contract (Tr., p. 24), we next have to determine 
what effect it had upon Schertz 's claim for accrued royalties. 
We say that the disclosure was a complete failure of the con-
sideration due the petitioner, and destroyed any obligation, ac-
crued or accruing, to pay Schertz the consideration originally 
payable to him under the contract. 
Covenant Dependent. 
The promise to pay royalties was wholly dependent upon 
· the promise of secrecy; secrecy was indispensable to the value 
of the license processes to the petitioner; it was the heart of 
the undertaking; and its destruction extinguished the premise 
of the contract. 
The Consideration Was Entire. 
American Chlorophyll, Inc., . agreed to pay royalties f Of 
secrecy over a period of twenty-five years : :it did not 
. 15* agree to pay *annual or quarterly royalties for annual 
or quarterly secrecy. In tl1e eyes of the law, the agree-
ment was equivalent to a promise to pay a lump sum (the 
aggregate of the royalties for twenty-five years), in quar-
terly instalments, for secrecy over the .entire expanse of 
twenty-five years. 
To show that. it was not divisible consideration, remember 
that the value of the ag-reement was largely progessive and. 
accumulatiw~. and this pro.gression and accumulation was 
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dependent upon time. As the processes and form:ulae were 
applied they became increasingly valuable. Consequently 
the necessity for their protection became greater with the pas-
sage of time. . 
MoreovP.r, it is im1)ortant to recall that the contract li-
censed and assi~ned all "improvements" made by Schertz 
on the processes over the period of twenty-five years. Ob-
viously, the first two or three years' royalties were also in 
payment of improvements developed in subsequent years. 
Schertz;Would Have Been Required to Refwnd Royalties. 
So entire wns tl1e consideration that had Schertz received 
any royalties before making the disclosure, the company 
could have undoubtedly rncovered them from him, upon a 
showing· of the subsequent complete failure of the considera-
tion to it. 
In tl1c present case, therefore, it is idle to require pay-
ment of tl1e ::iccrued royalties to Schertz, when the company 
would he entitled to recover them as a part of the damages 
suffered from the disc]mmre. Not having paid them, the 
petitioner is justified in retaining them to prevent further 
damage. 
TJ1e appeJlee has arg·ued that if the consideration was en-
tire, tllen he would lrnve to mvnit the expiration of the twenty-
five years bcfo1·e he could justify hh~ claim for royalties. The 
anS'wer is that he could sue and recover rovalties as and when 
due, so long- ns he could show perfonnance to that date, 
16* subject to the right of *the company to recover them 
upon his .subsequent destruction of the consideration. 
In this suit the complainant is attempting to recover ac-
crued royalties after it is apparent that he has not per-
formed. 
THE AUTHORITIES. 
13 C .. T. n71: 
"Entire consideration. ·when mutual covenants go to the 
entire consideration on both sides, they are mutual condi-
tions and dependent." 
13 C. J. 693: 
'' In accordance with the rules already stated concerning 
strict and substantial performance, by the great weight of 
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authority there can be no recovery on an e~tire contract for 
a part performance thereof, and the courts will not attempt 
to split up such contracts and apportion the · consideration 
to the part performed. Likewise a partial or defective per. 
f ormance of a condition precedent is generally not sufficient.'' 
2 Williston on Contracts (1st Ed.) 1692: 
''' • 
411 But wherever subsequent events show that the · 
plaintiff could not have given or would not have given the 
perf orma.nce due from him, even though the plaintiff had 
performed on his part, the defendant is excused and it makes 
no difference that the reason whv the defendant failed to 
perform his prior obligation had n·o connection with the sub-
sequent inability or unwillingness. of the plaintiff. Even 
though the plaintiff had acquired a complete right. of action 
on the failure of the defendant to perform as agreed, the 
right will be lost if subsequent events prove that the plain-
tiff could not or would not have performed even if the defend. 
ant had performed.'' 
Id. 1692: 
"It may seem that where performance on one side of a 
contract is precedent to that on the other, and the time for 
the prior performance has arrived and, no defence then ex-
isting, a rig·ht of action has arisen, this right of action can-
not afterwards be destroyed except by payment, or release, 
or accord and satisfaction. Such, however, is not the case. 
Circumstances may arise subsequently which would ,iu-stify 
the recoi,ery ba.r.k of the prior performa.nce, if it had been 
given, and, the ref ore, if it had not been given but a cause of 
action for it arisen, to avoid circuity of action the court will 
. deny recovery. Failure of consideration gives rise to such 
a situation. • * * '' 
17• •Eschner v. Eschner, 146 Va. 417, 1:u S. E. 800, shows 
that entirety of the ag·reement is determined by the in-
tention of the parties, as evidenced by the nature of the agree-
ment. 
That the contract in· the present suit was intended to be 
indivisible, the consideration entire, is not open to question. 
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CONCLUSION. 
The gist of the error of the lower court is the conception 
that the non-payment of the royalties was per se a termina-
tion of the contract, irrespec.tive of the will of the payees. 
Such a theory overlooks the doctrine of waiver as well as 
the holding of the cited authorities that the breach cannot 
effect n termination unless and until so accepted by the 
promisee. 
Again, we must recall that every .breach of a contract is 
not necessarily a termination of the c.ontract, even upon the 
wish of the promisee; that numerous obligations of a contract 
may be broken without abrogating the agreement. But con-
ceding, for argument's sake, in the case at bar that the neg-
lect to pay the royalties as and when due was a breach of 
suc.h a vital and essential part of the contract as to render 
it a terminative breach, still the court b,elow was in error in 
concluding that the termination became effective independ-
ently of ( and even contrary to) the will of Schertz. 
The final decree has violated tlie pleadings; it has de-
~reed rescission when neither the bill nor the answer prayed 
1t. 
·we pray an appeal, and a reversal, denying the appellee 
any royalties whats-a.ever and directing the lower court to 
ascertain, and a11ow the appellant, the damages suffered by 
it in consequence of the disclosure .. 
Respectfully submitted, 
January, 1940 . 
HOvV ARD vV. SMITH, JR., 
ALBERT V. BRYAN, 
220 King Street, 
Alexandria, Virginia, 
Attorneys for petitioner. 
... CERTIFICATE OF COUNSEL. 
I, Albert V. Bryan, an attorney duly qualified to practice 
in tl1e Supreme Court of Appeals of Virginia, and whose 
address is 220 King· Street, Alexandria, Virginia, do hereby 
state that in my opinion the decree complained of ought to 
be reviewed. 
ALBERT V. BRYAN~ 
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Memo: This petition will be filed with the clerk of the 
Supreme Court of Appeals at Richmond, Virginia. Counsel 
desires to state orally the reasons for reviewing the decree 
complained of. · 
This petitioner will adopt this petition for appeal as his 
opening brief. 
A copy of this petition was delivered to opposing counsel 
on the 22nd day of January, 1940, at his office in Alexandria, 
Virginia. · 
Given under my hand this 22nd day of January, 1940. 
Received January 23, 1940. 
ALBERT V. BRYAN, 
Attorney for petitioner. 
M. B. ·w ATTS, Clerk. 
February 19, 1940. Appeal awarded by the court. Bond 
$300. · 
M. B. W. 
RECORD 
State of Virginia 
City of Alexandria, to-wit: 
At a Circuit Court of the City of Alexandria, Virginia, 
held at the courthouse thereof on the 20th day of January, 
1940, the Hon. Wa.Jter T. McCarthy presiding, w·ere the fol-
lowing proceedings : 
page 2 ~ Virginia : 
In the Circuit Court of the City of Alexandria. 
Frank M. Schertz, Complainant 
v. 
Robert H. Van Sa.nt: .American Chlorophyll, Incorporated, 
a corporation; Robert H. Van Sant, ·trading as Van Sant 
Company: and Robert H. Van Sant and E. D. Leach, part-
ners. trading as tl1e American Chlorophyll Company, De-
fendants 
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BILL OF COMPLAINT. 
Filed May 1st, 1939. 
To: The Honorable ·walter T. McCarthy, ,Judge: 
Humbly complaining, showeth ·unto your Honor your 
Orator, ·Frank M. Schertz, who exllibits this, his Bill of Com-
plaint ag·ainst Robert H. Van Sant, American Chlorophyll, 
Incorporated, a corporation, Robert H. Van Sant, trading as 
Van Sant Company, and Robert H. Van Sant and E. D. Leach, 
partners, trading as the American Chlorophyll Company, and 
respectfully represents unto your Honor the following: 
1. That be is a citizen of the United States over the age of 
_twenty-one (21) years, and that he is a resident of the District 
of Columbia. 
2. That the defendant, Robert H. Van Sant, is over the age 
of twenty-one (21) year~. 1md tlmt your Orator beli~ves that 
he is a resident of the District of Columbia, but that he is the 
1)resident and chief executive officer of American Chlorophyll 
Incorporated. and enn be found at the offices of said American 
1Chlorophyll, Inc.orporated. in the City of Alexandria, Vh-
g·inia. 
3. That the defendant. American Chlorophyll, Incorporated, 
is a corporation doin~· business under and by virtue of the 
laws of the State of Delaware. having· its principal office and 
place of business in the State of Virginia, in the City of Alex-
andria. Virginia. 
4. Tliat your Orator is a cl1emist by profession, and was 
formerly emploved in the Bureau of Ch~mistry and Soils, 
United Stntes Department of Agriculture, in Washington, 
D. C .. wl1P.re he devP.loped certain processes and 
page 3 ~ formulae for the extraction, separation, and refin-
ing- of Chlorophyll, Xanthophyll, Carotene, and their 
derivatives. of which one. designated "wet process", re-
sulted in United States Letters Pa.tent No. 2,098,110, granted 
to your Orator and R. H. Van Sant on the 2nd day of No-
vember. 1937. pursuant to Application No. 704,572, under date 
of DPcember 29tl1. l 93R. 
5. That ·rour Orator :md the defendant. Robert H. Van 
Sant, undertook the commercial development of said pro-
cesseR and formulae. 
6. That, while working· out said ''wet process'', and there-
after, certain methods and formulae were developed. Th~se 
methods later were applied to extracts made by using the 
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well known "'dry process", widely publicized by teclmica] 
writers on the subject prior to September, 1933; that opera-
tions under and by virtue of the n hove described patent 
proved of minor profit in operations. Your Orator and the 
defendant, Van Sant, found from their experience in obtaining 
the patent that it would be inadvisable to seek further patents 
covering imp:oved formulae and processes, which they con-
templated usmg, for the reason that such improved methods 
and devices might thereby more readily become the property 
of the public and possible competitors, so that no further 
patents were applied for, but the operations, for the most 
part, carried on by the defendants under the hereinafter de-
scribed contract, consist of the secret methods and f ormula.e 
above mentioned. 
7. T11at, on the 19th day of November, 1935, a certain con-
tract was made and entered into by and between your Orator 
and the defendants, Robert H. Van Sant, and the American 
Chlorophyll, Incorporated, a corporation, which said con-
tract was approved by the Van Sant Company, signed by 
Robert H. Van Sant, Trustee, and tl1e Ameriean Chlorophyll 
Company, signed by E. D. Leacl~, Secretary, a purported 
copy of which said contract is filed herewith, desig·nated Ex-
hibit "A", and prayed to be read as a part of this bill. 
8. That, as a result of said contract, there have accrued 
certain royalties in a large amount of your Orator, 
page 4 ~ the exact amount being unknown to your Orator, 
because he has no acceRs to the books and records 
of the said defendant, American Chlorophyll, Incorporated, 
but whatever said books and records show to be the ag·gre-
g-ate of t]ie net invoice value of all products made by prac-
tising· said processes, or any of thrm, and sold lJy or for- said 
defendant, AmP.rican Chlorophvll. Incorporated, your Orator 
is entitled to a royalty of five (5%) per cent on that amount. 
9. That, in addition thereto. the said American Chlorophy)], 
Incorporated, and Robert H. Van Sant. employed your Orator 
at the rRte of Three Thousfmcl ($3,000.00) Dollars per year. 
or Two Hundred and ~ifty ($250.00) Dollars per month, and . 
he entered npon liis dutiPR, where he remained until dis-
charg·ed on the 30th day of July, 1937; that tl1e amount of 
said sa]ary which had accrnecl as of the 20th clav of N oven.-
her, 1936, · is One Thousand Three Hundred ($1,300.00) Dol-
lars, find snbscquentlv thereto thP amount of Three Hundred 
and Seventy-five ($375.00) Dollars. lrns nccrued. making tl1e 
tofal amount of salarv clne One Thousand Six Hundred and 
SeYentv-five ($1,675.00) Dol1ars. 
10. That, for many years your Orator has been an au-
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thorit.v on certain features of industrial and chemical en- · 
ginee1:ing, and from t.ime to time has contributed articles in 
scientiffc and technical magazines; that in the September, 
1938, issue of the publication known as "Industrial and En-
gineering ·Chemistry" there appeared a treatise entitled 
"Isolation of Chlorophyll, Carotene, and Xanthophyll by Im-
proved Methods", which wa.s written by your Orator for 
said publication, and which was published therein, as afore-
said, which said article contained no statement of fact which 
was not public property, and which l1ad not been published 
· prior thereto in scientific magazines or otherwise; and that 
all of the facts and information contained in said article 
were, and hacl been for some time prior thereto, in the pos-
session of, and were the property of the Department of Agri-
culture of the United States Government. Notwithstanding 
these facts, however, under elate of November 19th, 
page 5 ~ 1938, American Chlorophyll, Incorporated, one of the 
defendants hereto, by Robert H. Van Sant, Presi-
dent, wrote a letter to your Orator complaining of said article, 
and alleging tlmt. said article diselosed the secret processes 
and methods utilized under said contract above referred to, 
and further allei2:ing that Raid article had done the defend-
ants, American· Chlorophyll, Incorporated, and Robert H. Van 
Sant. irrepara.hle injury by giving others and the public the 
rig·ht to practice its secret process in violation of said con-
tract, ,vhich is filed herewith and made a part of this bill; 
said letter stated tliat it constituted notice, under Article VII 
of t]ie said contract, preparatory to cancellation, as therein 
provided. 
11. That, under date of March 25th, 1938, your Orator re-
ceived another letter from t.hc defendant, American Chloro-
nh:v11, Iucorporatecl, sig·ncd by its Vice President, George L. 
Bell. stf1.t.ii1g that. it. had recehred no reply to its notice of No~ 
vember 19th, 1938, and that its license contract was there-
fore and tl1ereby cancelled, which said attempted cancella-
tion is in violation of said contract, and is done without any 
authol'ity of rig·ht or of law. 
12. Tlrnt said contract above referred to and designated 
flS Exl1ibit. "A" is still in full force and effect, and the de-
fcndnnts hereto have failed to live up to the obligations un-
dertaken by them in that they haYe failed to account, and 
to rmv to vonr Orator the amount of rovalt.ies due under the 
~nid C'Ontract, and have failed to render an accounting as to 
tlH? net invoice value of all products made and sold by them; 
nnd, in addition tl1ereto, l1ave failed to pay to your Orator 
the ~nm of One Thousand Six Hundred and Seventy-five 
($1,675.00) J:?ollars, due as salary as above stated. 
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IN TENDER CONSIDERATION WHEREOF, and foras-
much as your Orator is remediless save in a Court of Equity, 
wherein such matters are alone and properly cognizable, and 
to the end that justice may be done: your Orator prays that 
the said Robert H. Van Sant, American ,Chlorophyll, Incor-
porated, a corporation, Robert H. Van Sant, trading as Van 
· Sant Company, and Robert H. Van Sant and E. D. 
page 6 } Leach, partners, trading as the American Chloro-
phyll Company be made parties defendant to this 
suit, and' required to answer the same under oath and say 
what is the total gross value of the sales of all products manu-
factured by American Chlorophyll, Incorporated, from the 
19th day of November, 1935, until the present time, and what 
the total net invoice value of all products made and sold by 
or for it or with its consent from the said 19th dav of No-
vember, 1935, until the present time is: and that the defend-
ants to this Bill be required to answer the matters and things 
bereinbefore stated as fully and particularly as if he, it, or 
they were spe0ially interrogated with reference thereto; that 
a full and proper accounting, be rendered to the end that the 
amount now due and owing the complainant may be deter-
mined; that the said defendants may be decreed specifically 
to perform the said contract. entered into with your Orator, 
as aforesaid, and to make full and complete accounting, as in 
said contract is provided; that this Court enter a decree for 
n money nayment to your Orator in sucl1 amount as a full 
and complete accounting and discovery from said defendants 
may ~how your Orator to be entitled, and for the amount fur-
ther clne. if m1y. for ~alary due and owing to your Orator 
fr9m the defendants, or any one of them; and that your 
Orator may have such other, further, and general relief as 
the nature of his case may rP-quire, or to Equity shall seem 
meet. 
And. as in duty bound, etc., be, will ever pray, et~. 
FRANK M. SCHERTZ, Complainant. 
( s) Frank l\L Schertz. 
LONG. "\V. LE"WIS & MYER 
& 
CHART .. ,ES HENRY SMITH, 
·Counsel for Complainant. 
StatP of Virginia 
City of Alexandria, to-wit: 
I, Helen E. Tyler, a Notary Public in a.nd for the City and 
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State aforesaid whose commission expires on the 6th day of -
Febru~ry, 1942, do hereby certify that Frank M. Schertz 
personally appeared before me in my said City and State 
and made oath that the allegations contained in 
page 7 · ~. the foregoing bill which he makes of bis own Im owl-
.. edg·e are true, and that nll others he believes to be 
true. · ... 
Given und.er by hand this 2nd day of lVIay, 1939. 
HELEN E. TYLF}R, 
Notary Public. 
page 8 ~ EXHIBIT ''A" ·wrTH BILL OF COMPLAINT. 
LICENSE AGREE:MENT. 
THIS DUPLICATE MEMORANDUM OF AGREEMENT, 
entered into this 19 day of November, 1935, by and between 
Robert H. Van Sant, residing at 1307 Twenty-Ninth Street, 
N. W., Washington, D. C., hereinafter referred to as Van 
Sant, and ·Frank 1\L Schertz, residing· at 1305 Farragut Street, 
N. W., Washington, D. C., hereinafter referred to as Schertz, 
Licensors; and American Chlorophyll, Inc., a corporation 
existing under and by virtue of the laws of the State of Dela-
ware, having its principal place of business at 3240-44 K 
Street, N. W., Washington, D. C., Licensee; 
WITNESSETH THAT: 
WHEREAS, the party Sc.hertz and the party Van Sant are 
the inventors and owners of the entire right, title and inter-
est in and to certain methods and formulas pertaining to the 
processing- and refining of Chlorophyll, .Ca rotin and Xantho-
phyll, parts of which are being· held secret and other parts 
of which are covered by the following application for United 
States Letters Patent: 
Schertz and Van Sant, Serial No. 704,572, Filed December 
29, 1933, for Process of and Apparatus for Extracting Chloro-
phyll Pigments, 
now owned by them; and 
WHEREAS, a certain agreement, signed by Van Sant on 
September 13, 1933, and approved by Schertz on September 
16, 19'33, was entered into between the parties Van Sant and 
Schertz, whereby they agreed to assign said inventions to 
the Van Sant Company (not incorporated); and 
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WHEREAS, under date of September 15, 1933, the Van 
Sant Company {not incorporated) granted to The American 
Chlorophyll Company of Washington, D. C., (a co-partner-
ship formed by the party Van Sant and others), "and the suc-
cessor, a corporation to be formed under the laws of the 
State of Delaware. the exclusive license to operate under its 
secret processes and the processes that may later be covered 
by United States Letters Patent"; and · 
page 9 ~ WHEREAS, both of said agreements have been 
cancelled by the parties thereto and the same have 
become null and void; and 
WHEREAS, American Chlorophyll, Inc., are desirous of 
acquiring the exclusive licern~e to practice said secret pro-
cesses or methods, and the methods or processes covered by 
said application, ~nd under any patent or patents that may 
be obtained therefor: 
NOW. THER,EFOR,E, in consideration of the sum of One 
($1.00) Dollar paid to the Licensor by the Licensee, the re-
ceipt of which is hereby acknowledged, and of the covenants 
and undertakings of the respective parties, the parties hereto 
lmve ag;reed as follows: 
1. Liee11sorR herebv u-rant to the Licensee an exclusive li-
cense to practice saici s'ecret processes and the processes cov-
el'ed hy said application, and under any United States or 
foreig11 patents, and all improv(lments thereon that may b<> 
1rn:1de by Raid licensors or c~ither of them, within twenty-five 
(2!'i) years from tlie date of tbis agTeement, and to use and 
RP11 the procluch; obtained by practicing said processes, 
throu~d10ut the United States and in all foreign countries, 
from tho date of the execution of this agreement until the 
expiration of the latest patent covered by this agreement, sub-
ject t.o the terms and conditions specified herein. 
2. The LicensorR shall pay to t11e Licensee, Schertz, quar-
tflrlv a royalty of five ( 5%) per cent of t.lie net invoice value 
of all producfa made by practicing· said processes or any of 
tlwm. and sold by or for it, or with its consent, in this or in 
:my foreip11 countr:v; Raid payments Rliall be made on the 
firRt dav of .Tanuan·, April, tTuly, and October of each year. 
R This license shall be non-transferable, exeept licensor 
may transfer or a:.,;;sig11 to otherR all or a part of its rights un-
<ler this a~Teement to practice tlie invent.ion or inventions in 
any country or countries foreig11 to the United States, in 
which event, the Licensor sh~ll pay to Schertz one-third (1/3) 
of tlrn consideration received for those rights. 
page 10 ~- 4. The Licensor slrnll not. l1ave the rig·ht. to sub-
license others to practice the invention or inven-
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tions and improvements thereon, in the United States, but 
shall have the right to grant sub-licenses to others to prac-
tice the invention and improvements thereon in any country 
or countries foreign to the United States, in which event the 
Licensor agTees to pay Schertz the same royalties provided 
in Article 2 of this agreement, and under the conditions pro-
vided herein for the payment of royalties for practicing the 
invention in the United States. 
5. All _invent.ions made within twenty-five (25) years from 
the execqtion of this agreement by Schertz and Van Sant, or 
either of .them, constituting improvements on said processes 
shall be promptly submitted to the Licensee and it shall have 
sixty (60) days within which to decide whether it desires to 
include the same in this agreement. If it decides to include 
such inventions in this agreement, it shall notify the Licensors 
before the termination of said sixty (60) days and shall 
promptly prepare or cause to be prepared, applications for 
United States Letters Patent therefor. 
In the event the Licensee desired to secure foreig11 patents 
for said improvements, it shall notify the Licensors not later 
than eight (8) months after the filing date of the application 
for patent for said improvements in the United States, and 
shall state the foreign country or countries in which such 
patents are to be obtained for said invention, and sha.11 
promptly thereafter file or cause to be filed applications for 
patents for said improvements in such forei~n countrieR. 
It is understood that in the event the Licensee· does not 
desire to include such improvements in this agreement, then, 
the Licensors or either of them, are free to secure patents 
for the same in this and in any foreign country as desired, 
at their own expense and for their own benefit. 
6. The Licensee hereby agrees to vay the expense of the 
further prosecution of said application, Serial No. 704,572, 
and of any and all applications to be filed in this and in any 
foreign country in the future on said improve-
page 11 ~ ments invented by Schertz and Van Sant, or either 
of them, an<l ·included in this ag;reement. 
7. The Licensors hereby agree to perform all lawful acts 
and to execute all lawful papers necessary to secure to Li-
censee the rights granted herein, but without expense to said 
Licensors. 
8. In the event of a breach of anv of t11e conditions of this 
agreement by either party (Licensee or Licensors) it shall 
be the duty of the other party to give written notice of said 
breach and its particulars a.nd the µarty in error slmll have 
thirty (30) days thereafter in which to comply after receipt 
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of said notice. Upon failure to comply with the terms of the 
agreement by the party in-error within said thirty (30) days, 
this agreement may be cancelled upon written notice, at the 
option of the party aggrieved. 
9. In the event the Licensee shall at any time be adjudged 
a bankrupt or shall be unable to fulfill its obligation to the 
Licensors as prescribed under the contract, then the rights 
so given herein shall cease and revert to the Licensors. 
10. In the event there is a disagreement as to the inter-
pretation of this contract, the interested parties hereby agree 
to submit the matter to three arbitrators, one to be selected 
by each party, and the two to cl10ose a third in case of a dead-
lock. 
11. The Licensee shall keep true and accurate books of all 
articles sold that are made by the processes covered by this 
agreement and a statement of sales shall be rendered with 
each payment of royalty, and a yearly audit shall be.furnished 
for purpose of any royalty adjustments on account sales. 
IN TESTIMONY WHEREOF, the parties hereto have 
hereunto set their hands and affixed their seals as of the date 
first above written. 
(s) FR.ANK l\f. SCHERTZ, 





AMERICAN CHLOROPHYLL, INC. 
By: (s) R.H. VAN SANT. 
Attest: 
(8) E. D. LEACH, 
Secretary. 
page 12 ~ Approved: 
THE VAN SANT COMP ANY 
By: (s) R.H. VAN SANT 
Trustee 
THE AMERICAN CHLOROPHYLL COlf P ANY 
R~·: (8) E. D. LEACH 
Secretary. 
District of Columbia, ss: 
Personally appeared before me, a Notary Public in and for 
the above named county and state, Robert H. Van Sant and 
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Frank M. Schertz, who are to me personally known, and whom 
I certify to be the persons whose names are subscribed to 
the foregoing instrument, and who acknowledged that they 
executed said instrument, as their free act and deed, and for 
the purposes therein set forth. 
Given under my hand and· Notarial seal this 19th day of 
Novembe~, A. D., 1935. 
(Seal)·. 
ss. 
(s) EMMA W. STEVENS, 
Notary Public. 
I, Emma W. Stevens, a Notary Public in and for the above 
names county and state, hereby certify that R. H. Van Sant, 
E. D. Leach, and Frank M. Schertz who are each personally 
known to me to be the same persons whose names are suh 
scribed to tlie foregoing instrument, appeared before me this 
day in person and acknowledged that they signed, sealed 
and delivered said instrument as their free and voluntary 
act. of the .American ,Chlorophyll, Inc., for the uses and pur-
poses set forth therein, all as directed by the Board of Di-
rectors. 
Given under my hand and ·Notarial seal this 19th day of 
November, A. D., 1935. 
(Seal) (s) EMMA W. STEVENS, 
· Notary Public. 
My commis~ion expires July 14, 1936. 
page 13 } Virginia: 
In the Circuit Court of the City of Alexandria. 
Frank M. Schertz 
-~ 
..,. 
Robert H. Van Sant, et al. 
lN CHANCERY NO. 1H49. 
AMENDED ANSWER. AND CROSS-BILL. 
Filed July 3rd, 1939. 
The amended joint and separate answers, to be treated also 
as the cross-bill, of Robert H. Van Sant, American Chlorophyll, 
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Inc., a corporation organized and existing under the laws of 
the State of Delaware, Robert H. Van Sant trading as Van 
Sant Company, and Robert H. Van Sant and E. D. Leach, 
partners, trading as the American Chlorophyll Company, to 
a bill of complaint filed against them by Frank M. Schertz in 
the Circuit Court of the City of Alexandria, Virginia. These 
respondents, reserving to tliernselves all just exceptions to. 
said bill, and answering so much thereof as they are- advised 
it is material and proper for them to answer, answering say: 
1. That t.hev admit the allegations of paragraphs 1, 2 and 3 
of the said bill. 
2. That the defendant RobP.rt H. Van Sant is not 110w trad-
ing as V:m Sant Comnany, and the defendant Robert H. Van 
Sant and E. D. Leach are not now partners trading as the 
American Chlorophyll Company. 
3. These respondents deny that the complainant is a chem-
ist by profession as charged in paragraph 4 of the said bill, 
but they admit that he was formerly employed in the Bureau 
of Chemistry and Soils of the United States Department of 
Agriculture; they admit the procurement of the letters patent 
bv the complainant and the defendant Robert H. Van Sant, 
but they say such patented process was developed by both the 
complainant and Robert H. Van Sant; they admit that the 
complainant. developed rerfain other processes and formulae 
for the extraction, separation and refining· of chlorophyll, 
x:mthopb~vll, carotene and their derivatives, but they do not 
know where such processes and formulae were developed. 
4. Thmw defendants denv that the defendant · 
page 14 ~ Robert H. Van Sant. undertook the commercial 
development of certain proces~ms and formulae 
with the comp]aimmt, but they nclmit that the complainant and 
tl1e defendant Robert H. Van Sant practiced Raid processes 
and formnhle, and that tl1ereafter the complninant was em-
ployed in the c.ornmercial development of chlorophyll, xantl10-
nhvH. caroteue and their derivatives by the American Chloro-
nhyll ftompanv, a corporation orp·anized and formerly exist-
iu:2: under the lawR of the Sh1te of Delaware, and the defend-
ant American Chloropl1~r1J, Inc. 
5. These defendants deny that tlrn complainant developed 
anv metl10ds m1d formulae for t.he extraction, separation and 
refinin2· of said chlorophyU, xantl10phyl1, carotene and their 
derivatives, except those hereinbefore mentioned, but these 
respondents show that the complainant developed certain 
improvements on the said processe~ and formulae while prac-
ticing· them with said Robert H. Van Sant, and these defend-
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ants admit that, except for the so-called ''wet process'' neither 
the said processes and formulae, nor the said improvements, 
were patented, because the utmost secrecy was desired in 
maintaining and using them, all as alleged in paragraph 6 
of said bill, but these defendants are not informed as to the 
other matters and things set forth in said paragraph 6, and 
they require strict proof thereof. 
6. These respondents admit that on or .about the 19th day 
of November, 1935, a certain agreemnnt in writing, known as 
a license contract, was entered into by the complainant and 
the defendants Robert H. Van Sant and tl1e Ame;rican Chloro-
phyll, Inc., bearing the approval of the Van Sant Company 
and the American Chlorophyll Company, but these def end-
ants cannot say that the supposed Exhibit A with said biU 
~is, or is not, a copy of said ag-reement as such exhibit has not 
been filed in this cause, and these defendants further sav that 
by the said contract. the complainant et al. assigned the said 
formulae and processes, with said improvements thereon, 
for the exclusive use of the defendant American Chlorophy11, 
Inc., covenanting and binding himself to make no disclosure 
thereof to anvone. · 
page 15 ~ 7. These defendants denv tllat anv amount bas 
accrued to the complainanf as royalties under said 
contract, and deny that the complainant is entitled to any sum 
whatsoever as royalties, for the reason that tl1e complainant 
has wrongfully breached and violated the terins of said con-
tract, as more particularly hereinafter set forth; these de-
fendants say that the complainant has always had ace.ess to 
. such books of the defendant American Chlorophyll, Inc. as 
would show the aggregate net invoice value of all products 
made by practicing said processeR and formulae, and. sold 
by or for the defendant American Chlorophyll, Inc., and that 
the said complainant has always been fully informed as to 
such sales and the value of said products; but that., as afore-
said, the complainant wrong·fully and wilfully b1·eachecl and 
violated the terms of the said contract, and is not now en-
titled to have access· to any of the books and records of the 
said American Chlorophyll, Inc. under the Raid contract. 
8. These defendants admit t]1at the complainant was em-
ployed by the defendant American Chlorophyll, Inc. at a 
salary of $250.00 per month;· they deny that he was employed 
at any time by ·the defendant Robert IL Van Sant: 
they deny that he was discharged bv any of them on 
the 30th day of July, 1937, as alleged in paragraph 
9 of said bill, but they say tl1at the complainant on or a.bout. 
July 30, 1937, voluntarily 1·elinquished hi!3 employment with 
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American Chlorophyll, Inc.; and they deny that any amo!mt 
is due the complainant by any of them as salary or otherwise, 
. but they say that the complainant is liable to the defendant 
American Chlorophy11, Inc. in a large sum, for damages and 
losses occasioned the said defendant by the said wrongful 
and wilful breach and violation of the said contract bv t.he 
complainant, as hereinafter more particularly set f ortJi. 
9. That these defendants are not informed as to the com-
" plainant's being an authority for many years on certain fea.-
hues of industrial and chemical engineering, or as to his 
contributing articles in ·scientific. and technical magazines, 
except as hereinafter set forth, all as alleged in 
page 16 } paragraph 10 of said bill; they admit that in the 
September, 1938, issue of, the publication known 
as "Industrial and Engineering· Chemistry" a treatise en-
titled "Isolation of Chlorophy11, .Carotene and Xa.nthophyll 
by Improved Methods'' and written by the complainant was 
published, at the request and instance of the complainant, 
but they neither admit nor deny that the said article or 
treatise contained no statement of fact which was not public 
property, or wlJich had not been published prior thereto in 
scientific rna2·11zincs and otherwise, or that all of the facts 
:rnd information contained in said article or treatise were, 
and lrnd be"'n for sometime prior thereto, in the possession of, 
and WPl'C the property of the Department of Agricultur~ of 
th(\ United RtatcR. :iml these defendants sav that these alle-
g-ntion~ arP. immaterial and irrelevant, but these respondents 
i;:ny tlrnt the said treatise or article was a public disclosure 
hv t]w comnlaimmt of the said secret processes and formulae, 
;:ind inmrovemcnts tl1ereon. liccm~ed nnd assig11ed to the de-
fendant AmPric.an Chlorophyll, Inc. by the complainant,· in 
Rflid licenRr cont.ract. of Novemb(.lr rn. 1935, in wrongful, 
flag-rant m1d wilful violation of the rig·hts of said licensee in 
snicl ag-rePrnent: that these defendants admit that under date 
of N ovPmhPr 19, 1938, t.he defendant American Chloropl1yll, 
Tnc. wmte tlrn cornplninant a8 a11eged in parap;raph 10 of said 
M11: that tl1eRc defendants further admit that the defendant 
AmPricnn Ch1ol'011h~r11, Inc. also wrote t.l1e complainant, un-
der date of l\f:-1rc.h 25, 1939, as alleged in pa1·agraph 11 of 
8aid hi11: and that. these defendants sav that the said license 
contract wni;; then and there lawfully and rfa·htfullv cancelled 
b~r tl1e defendant American Clllorophyll, I~c. as allowed by 
said rontract nnon default of tlle complainant. 
10. These defendants deny tlrn t the complainant has any 
further rights unclPr said license contract, and deny that these 
defendants have f::iiled to comply with all the obligations un-
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dertaken by them, or any of them, in said contract, and they 
deny ·that they or any of them, are indebted unto the com-
plainant in any sum wha.t..cmever. 
page 17 ~ · And now having fully answered these respond-
ents pray to show unto your honor, by way of cross-
bill, as follows: · 
(a) That the complainant represented unto the defendants • 
that he had developed certain processes and formulae for the 
extracting, separating and refining of chlorophyll, carotene 
and xanthophyll, al~ of which~ except the process and formula 
covered by the said letters patent. WP.re held secrP.t and un-
known to the public; that the dAfendants believed and ac-
cepted the said representations of the complainant, and re-
lying thereon. entered into tl1e said license contract. by the 
terms of which the defendant American Chlorophyll, Inc. 
assumed certain obligations therein set forth, upon the con-
sideration of the complainant's representation and covenant 
that said processes and formulae were secret and should he 
held secret; that the original secrecy, and the continuance 
of such secrecy. of said processes and formulae constituted 
the most valuablP. consideration in the said contract to these 
defendants; imd the said license· agreement clearly and em-
phatically covenanted that the complainant had not and would 
not at any time, disclose to any person, or in any way, tbe use, 
except for the benefit and purposes of the defendant Ameri-
can Chlorophyll, Inc., any of the said processes and formulae, 
or any of the improvements thereon. 
(b) That after· the defendants had acted and relied upon 
the said representations of the complainant and, in pursu-
ance thereof, had entered into said license contract with the 
said complainant, and on. to-wit, the .... clay of September, 
1938, the complainant, notwithstanding his said covenants 
and promises in the. said agreement to maintain tlw secrecy 
of the said processes and formulae, fullv disclosed and re-
vealed the fundamental -parts and underlying principles 
thereof, together with tl1e improvements made thereon, by 
causing the said treatise or article to be published in said 
"Industrial and Engineering ,Chemistry" as aforesaid; that 
said publication and disclosure were mad~ witl1out the con-
sent of any of the defendants, and indeed. after the defend-
ants had refused and declined the complainant's 
page 18 ~ request of them to consent to such publication and 
disclosure, and after the defendants had expressly 
informed and advised the complainant not to make or allow 
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such publication; that immediately upon learning of such pub-
lication, the defendants notified a.nd informed the complain-
ant, in the manner provided in said license contract, and by 
the said letters set forth in the bill of complaint, that the 
complainant had wrongfully breached and violated said con-
tract, and that the defendant American Chlorophyll, Inc. was 
cancelling the said contract in accordance with the terms of 
the agreement in such cases made and provided. 
( c) That such disclosure and pub1ication of said processes 
and formulae were a flagrant, wrongful and wilful violation 
and breach of said agreement, and by reason thereof the 
value of the said license contract to the defendants was wholly 
and totally destroyed; that by such breach and violation of 
the said license contract, the complainant has caused great 
loss and damag·e to the defendants, by placing the said secret 
processes and formulae a.t the use and disposal of the oom-
pl)titors of the defendants, and has given the public the ir-
rovocable and uncontrollable power to practice these secret 
procer.;ses and formulae; and that such loss and damag·e to 
these defendants is far in excess of the amount of the royalties 
and salary alle~ed b~r the complainant to be due him by-these 
defendants m:der said license contract. 
( cl) That these defendants have fully complied on their 
part with earll and every provision of said license contract 
and have fulfilled every obligation required of them by the 
terms thereof. 
In consideration whereof and forasmuch as your respond-
ent.s a re without remed~ save in a court of equity where mat-
ters of this kind are only and properly cognizable, your re- -
spondents pray; 
(]) That the complainant be made a party defendant to 
this cross-bill. and required to answer the same, but not 
und<'r oath. answer under oath being hereby expressly 
waived. 
page 19 ~ (2) That the bill of the complainant be dismissed 
nt l1i s cost. 
(3) That this court find and decree that the complainant 
wrong·fully violntccl and breached the said license contract, 
mid declare ::md confirm the cancellation of said contract bv 
the defend::mts as aforesaid, and award damages to the de-
fc-mdants for the said unlawful breach and violation by the 
complainant of said contract, referring the cause to a· com-
missioner to ascertain the amount of the said damages. 
( 4) For such other relief, both general and special, as to 
32 Supreme Court of Appeals of Virginia. 
equity may seem meet and the nature of the case may re-
quire. 
AMERICAN CHLOROPHYLL, INC., 
By ROBERT H. VAN SANT, 
President. 
ROBERT H. VAN SANT, 
E. D. LEACH. 
July 1st, 1939. 
ALBERT V. BRYAN, 
Sol. for defendants. 
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In the Circuit Court of the City of Alexandria. 
Frank M. Schertz, Complainant 
'lJ. 
Robert H. Van Sant, et als., Defendants 
IN CHANCERY NO. 1349. 
THE ANSWER. OF FR.aNK M. SCHERTZ • .OOlvf PLAIN-
ANT AND CROS.S-DEFENDANT, TO A CROSS-BILL 
FILED AGAINST HIM BY ROBERT H. VAN SANT, 
ET ALS. 
(Filed Aup:ust 28th. 19H9.) 
This. respondent, reserving unto himself all just exceptions 
to said Cross-Bill, and answering so much thereof as l1e is 
advised it is material and proper for him to answer, anM.L1er 
and says: 
(a) He admits that he represented unto the cross-com-
plainants that he had developed certain p1·ocesses and 
formulae for the extracting, separating-, and refining of Chlo-
rophyll, Carotene, and Xanthophyll, all of which, except the 
processes and formulae covernd by letters patent, were held 
secret and unknown to the public; and he further says that 
he assumes that the cross-complainantA did believe and ac-
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cept said representations; and this respondent further an-
Rwers by ·saying that he had developed certain processes and 
formulae, and according to the admission of the cross-com-
plainant, Van Sant, in P~fragraph 3 of the Answer to the 
original Bill therein, he further developed and perfected said 
processes and formulae in connection with the said Van Sant; 
and that said processes and formulae have been held secret, 
and tha.t at no time have they ever been divulged to anyone 
except to the said Van Sant, and to the necessary employees 
of Van Sant and the American Chlorophyll, Incorporated, 
at the express direction of the said Van Sant. 
(b) This respondent denies that he has disclosed and re-
vealed the fundamental parts and underlying principles of 
the said processes and formulae, tog·ether with improvements 
made therein, by causing the said article to be published in 
the "Journal of Industrial and Engineering Chemistry" dur-
ing tlrn month of September, 1938, but says that 
pag·e 21 } everv fact published and disclosed in said article 
had be~µ pubfo;hed in ma@:azines of general cir-
culation before. and were the property of and fully in the 
nossession of the Department of Agriculture of the United 
States. and as such were available to any and all persons 
who wished to avnil themselvei;; of said information; that 
the pm·pose of writing· and publishing· said article was to 
stimulate intcrPst in the results of the said secret methods, 
fl.11d that tl1e said publication does not constitute a violation 
of the contract entered into between the cross-complainan~ 
nnd this rPspondent, but that t]1c cross-complainants, who 
]rnve made even.- effort t.o avoid their liabilitv to t11is re-
i::nondent under 'the contra.ct, grasped upon the publication 
of thiR article as an excuse to make an effect to cancel said 
Pontract. and therchv relieve themselves of their liabilitv to 
this respondent. ·· · · 
( c) ThiR re8poudent dr.nies each and :every allegation 
find stat0ment eontained in this paragTaph, as is more fully 
her< h1after set forth. 
( d) Thii,; rPspondent denies eacl1 and every statement con-
tn-inr<l in this parmn·aph, and specifically and definitely says 
that tl1e c1·oss-<'omplaimmts have not complied with any part 
or provision of said license contract, but that they have re- . 
sorted to every subterfuge to escape and avoid liability there-
under. 
And, finally answering said Cross-Bill, this respondent fur-
tl1er says: 
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The published paper complained of and relied upon as a 
violation of said contract merely gives directions for obtain-
ing car.otene crystals from the carotene concentrate, which 
information was fully published years ago, but it in no way 
· divulges information as to how to treat the carotene con-
centrate so as to make the preparation salable and of com-
mercial value. The paper does not discuss the processes 
used, without which only unsalabl~ 'carofon~ concentrates 
could be produced. It discusses the isolation of pigment::; 
from carefully dried nettle leaf meal, whereas carloads of 
other materials are used by the cross-complain-
page 22 ~ ants under the secret processes perfected by this 
respondent, making it commercially possible to 
produce the derivative products. The paper reveals notl1-
ing not already widely published regarding the preparation 
of pure carotene crystals. The book '' Investigations of 
Chlorophyll'' fully discusses the preparation of crystals of 
carotene. 
The published paper enlightens no one as to how carotene 
concentrates are made, nor does it tell how Xanthophyll con-
centrates are made; nor does it give secret methods of obtain-
ing F, FCA, W, and WC, which preparations are the chief 
source of income of the cross-complainants. Met.hods f01· 
making these preparations are the so-called '' secret pro-
cesses and formulae''. 
It is further alleged that more than ninety-five per cent of 
the sales of the cross-complainant company are derived from 
· the sale of these preparations, which are made by sec}ret pro-
cesses largely devised by this respondent. The paper in no 
way discusses the secret methods of obtainin~ F, FCA., W, a11cl 
WC, which, as aforesaid, are the preparations from which 
the chief income of American Chlorophyll, Incorporated, is 
derived. 
Finally, this respondent has refrained from setting· up 
the detail of the secret processes and formulae in this an-
swer because he realizes that this answer is to be filed in a 
Court of record, which becomes a public record and open to 
the inspection of the public, but he has stated enough facts 
and made reference to definite and specific processes whicl1 
clearly indicate that the article complained of divulges noth-
ing, and he further says that the effort of the cross-complain-
. ants to confuse and distract tl1e lay mind on a subject so 
highly technical and secret is merely an effort to escape their 
liability under said contract. 
And now, having fully answered, this respondent prays 
that he may be hence dismissed so far as the Cross-Bill is 
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concerned, and that he may have the relief prayed for in his 
original Bill of Complaint. 
page 23 ~ And he will ever pray, etc. 
LONG, vV. LE·WIS & MYER, 
& 
CHARLES HENRY SMITH, 
Counsel for Complainant 
and Cross-Defendant. 
FRANK M. SCHERTZ, 
Complainant. 
FINAL DECREE ENTERED JANUARY 20TH, 1940. 
This cause came on this day to be heard upon the Bill of 
Complaint. together with the exhibits desc.ribed therein and 
]ater filed in t.lie ca.use. the Answer and Amended Answer, and 
CrosH-Bill of the Defendants, the affida.vit to said amended 
Answer and Cross-Bi11, and the Complainant's Answer to 
the CrosH-.Bill, tlie oral and documentary evidence taken in 
oncm Court with the consent of the Court and of all the par-
ties to the cause, and upon the oral stipulation made before 
the Conrt by fill the parties hereto that if the Court should 
find tlrn t the Defendants, or any of them, were liable to the 
Complaiuant for the salary and royalties claimed by the Com-
nlainm1t, or if the •Court should find that the Complainant 
hacl 1111 lawfu llv or wron~:fullv breached the contract exhibited 
wHh t11e Bill ·of Complaint and that the Defendants, or any 
of tl1cm, were entitled to recoYer dama~es for such breach 
from the Complainant, then the determination of the amount 
of 811cl1 clama!res, rovaltics, and salary, or damages should 
h~ infrodueed. but evidence onlv of the existence of the claim 
to .SUC'h roya]tie8 and saJarv and of the fact of the sustain-
imr of Rucli dmn'ag;es. should be introduced, in addition to the 
evidence HR to liability, and wm, argued by counsel. 
Upon consideration whereof, tl1e Court, from the evidence 
ndclu<'ed hefore it finds as follows: 
1. Tlmt thf' contract dated November 1.9, 1935, which was 
exhibited with the Rill of Complaint, was entered into be-
tween the Complainant, et al., and the Defendant, American 
Chlorophyll, Inc.; 
page 24 ~ 2. That the Defendant, American Chlorophyll 
Inc .• violated and breached its contract by not 
makine: the royalty payments, as provided in said contract; 
3. Tlrn t the Complainant, by writing and sending to the 
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magazine known as '' I ndistrial and Engineering Chemistry'' 
a treatise or discussion entitled "Isolation of Chlorophyll, 
Carotene and Xanthophyll by Improved Methods", which 
was published in said magazine in ifa issue of September, 
19.38. constitutes an unlawful disclosure of the secret 
f ormulaw,' methods, and pro·cesses licensed by the said Com-
plainant to the~ said American Chlorophyll, Inc., under the 
said contract dated November 19, 1935. and that such dis-
closure by the writing and publishing- of said article was a 
breach of sRid contract. and the notification to that effect 
by the said American .Chlorophyll, Inc., terminated the, said 
contract; 
4. That the Raid Complainant, Frank M. Schertz. is en-
tit!P.d to recover royalties from the Defendant. American 
. Chlorophyll, Inc., on sales made by said American Chloro-
phyll, Inc., under the terms of the contract from the date 
of said contract, to-wit: November 19, 1935, until September 
1, 1938; 
5. That the said .Complainant is entitled to salary accruing 
· to him in the sum of Sixteen Hundred and Seventv-Five 
($1,675.00) Dollars; ., 
6. And upon the Def end ant's off er to prove that it had 
been injured by said disclosure, and upon its offer to prove 
the amount of said injury in money, the Court finds that by 
reason of the said prior breach of said contract. on the part 
of American Chlorophyll, Inc., that· tl1e Defendant is not 
entitled to recover any damages f1·om tl1e Complainant. nor 
is the Defendant entitled to have any claimed damages set 
off against the Complainant's claim for ·salary, or ag·ainst 
the claim of the Complainant for the royalties calculated 
on the ·sales during the aforesaid period. 
Now, therefore, tbe Court upon said :findings, 
page 25 ~ hereby Adjudges, Orders, and Decrees as follows: 
.,. 
That the Complainant. Frank M. Schertz. shall recover of 
and have judgment against the Defendant, American f!hloro-
phyll, Inc., for said salary accrued in the sum of Sixteen 
Hundred and Seventy-Five ($1,675.00) Dollars, and for 
royalties to be computed according· to the provisions of the 
said contract from the date of tl1e said contract, to-wit: No-· 
vember 19. 1935, until the ·said publication of the articles, 
which constituted said disclosure by the Complainant on Sep-
tember 1, 1938, in the amount of Sixty-Two Hundred Thirty-
Nine ($6,239.31) Dollars and 31/100, that being· the sum 
agreed upon by the parties hereto, as the amount of ·said 
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royalties, in calculated on the sales made by the said De-
fendant, American Chlorophyll, Inc., during the aforesaid 
period; and that the 1Complainant shall also recover from the 
said Defendant the cost of this suit. 
The Court doth further Adjudge, Order and Decree that 
the parties hereto are mutually discharged of and fr.om any 
and all further liability of whatsoever kind for damage, 
royalties. or othei· property, or property rights, under or 
by virtue of the terms of said contract. 
The Court doth further Adjudge, Order and Decree- that 
the Defendant and Cross-Complainant, .American Chloro-
phyll. Inc., is denied a decree of judgment for any damages 
which may have been sustained by American Chlorophyll, 
Inc., by reason of said disclosure on the part of the Complain-
ant, and no proof of the amount of said damages shall be 
received, and no set-off thereof allowed against the said 
amount herein decreed to the Complainant. 
To so much of the said decree as denies the Defendant and 
Cross-Complainant, or any of them, the proof and recovery 
of damages for the Complainant's br~ach of said contract 
rmd ;:is clenies the set-off of such damages against the sum 
decreed herein for the Complainant a~ainst the Defendant, 
American Chlorophy11, Inc.! and as a1lows against the said 
Defendant, American Chlorophyll, Inc., the recov-
11age 26 } ery of i=;a.id sums for salary and royalties by the 
Complainant, the defendant and Cross-Complain-
nntR except upon the following grounds: 
1. That b:v said disclmmre the Complainant had wrong-
fnllv hrNwherl said contract. for which breach the American 
nhloronl1yll, Inc., was entitled to recover damages and set 
off such damag·es aiwinst the said claim for salary; 
2. That the Complainant was not entitled to recover any 
rovalties because l1e had breacl1ed said contract bv said dis-
, cloirnrc; .. 
~- That the American C11lorophyll, Inc., had not breached 
~aid contract so as to excuse t]1e ,Complainant. from being 
bound bv it: and 
4. That if the American Chlorophyll, Inc., had theretofore 
breached said contract, still tl1e Complainant had waived any 
such bl'each and lrnd elected to continue the contract in full 
force and effect, ancl the Complainant was liable for any sub-
sequent breach of the contract by him. 
And this d~cree is fi.nal. 
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CERTIFICATE OFi EXHIB~TS, FILED JANUARY 22, 
1940. 
I, Walter T. McCarthy, Judge of the Circuit Court of the 
City ofAJexandria, Virginia, hereby certify that the following 
are th.~ originals of all of the exhibits, except complainant's 
exhiiji,t 8, which was offered in evidence in this cause, s3:id 
exhil;>its being designated as Complainant's Ex. 1. to 7 inc. 
and 9 to 11 inc., Defendants' .A to J inc., and a copy of the 
September 1938 issue of Industrial and Engineering ,Chem-
istry (Industrial edition) vol. 30, no. 9, consecutive 33 : 
(Here are inserted the exhibits.) 
That complainant's exhibit 8 is a book compr1smg the 
translation by said Schertz et al. of Willstatter and Stoll and 
is omitted from the record by agreement of counsel for all 
parties; that all of the evidence in this cause related only 
to the issue of whether. or not the secret processes, methods, 
or formulae licensed by the contract between the 
page 27 ~ parties had been disclosed in the magazine publi-
cation, except that it also included the uncontra-
dicted testimony of the complainant that salary in the sum 
of $1,675~00 was due to him and that he had never received 
payment of any royalties under the license contract and the 
admission of the defendants t.hat no such salarv or rovalties 
had been paid to the complainant; that the parties agreed 
that. the royalties calculated according to the terms of the 
co~tract for the period from N ovcmber 19, 1985, to Septem· 
ber 1, 1938, would amount to $6,239.31; and that there was 
no other evidence introduced in the cause relating to the 
non-payment of said salary and royalties. -
All of the foregoing is_ hereby certified to the Supreme 
Court of Appeals for use in the application for, or hearing of, 
any appeal in this cause. 
Given under my hand this 20th day of .January, 1940. . 
(s) WALTER T.1\foCARTHY. 
Judge of the Circuit CouJ't of the City 
of Alexandria, Virginia. 
Due notice of the application for the foregoing· certificate 
is hereby, acknowledge_d: 
(s) CHARLES HENRY SMITH, 
Attorney for Frank M. Schertz. 
American Chlorophyll, Inc., v. F. M. Schertz. 39 
STIPULATION OF THE RECORD FOR APPEAL, 
FILED JAN. 22, 1940. 
The complainant, Frank M. Schertz, and the defendant, 
American Chlorophyll, Inc., by their attorneys hereby stipu-
late and agree for the purpose of the application for an ap-
pea~, as well as the hearing of such appeal, if granted, the 
record in the above entitled cause shall consist of a tran-
script of the following papers only: 
1. The bill of complaint. 
2. The contract exhibited with the bill. 
3. The amended answer and cross-bill of defendants. 
4. The answer of the complainant to the cross-bill. 
5. The final decree. 
6. The original exhibits ( except complainant's Exhibit 8) 
and tlie certificate of the judge therewith. 
7. This stipulation. 
page 28 ~ 8. The notice of the application to the clerk for 
a transcript of the record. 
Given under our hands this 20th day of January, 1940. 
CHARLES HENRY SMITH, 
Attorney for Frank M. Schertz. 
ALBERT V. BRYAN, 
Attorney for American Chlorophyll, Inc. 
NOTI,CE, FILED ,JANUARY 22, 1940. 
To Messrs. Charles Henry Smith and Charles E. Swindler, 
Attorneys for Frank l\f. Schertz: 
Please take notice that at ten o'clock, A. M., on the 22nd 
day of ,January, 1940, American Chlorophyll, Inc., by its at-
torney, will apply to the clerk of the said court for a tran-
script of so much of the record in the said cause as will en-
ab]e the Supreme Court of Appeals, or any justice thereof, 
to rlecide the questions that may arise before the latter court, 
or such justice, on the application for an appeal, as well as 
on the appeal, from the final decree entered in this cause on 
the 20 day of ,January, 1940, upon the grounds set forth in 
said decree for the exceptions of the said American Chloro-
phyll, Inc., and that the only papers to be included in said 
transcript are copies of tbe following: 
40 Supreme Court of .Appeals of Virginia. 
1. The bill of complaint. 
2. The contract exhibited in the bill. 
3. The amended ·answer and cross-bill of the defendants. 
4. The answer of the complainant to the cross-bill. 
4a. The final decree. 
5. The original exhibits (except complainant's exhibit 8) 
and the certificate of the judge therewith. 
6. This notice. 
Given under my hand this 20th day of January, 1940. 
ALBERT V. BRYAN, 
Att-orney for American Chlorophyll, Inc. 
Due notice of the foregoing application is acknowledged 
this 20th day of January, 1940. 
CHARLES HENRY SMITH, 
Of counsel for 1Frank M. Schertz. 
I, Elliott F. Hoffman, clerk of the Circuit Court of the 
City of Alexandria, Virginia do hereby certify that I have 
compared the foregoing transcript of. the record in the cause 
of Schertz v. Van Sant, et als., No. 1349 in chancery in the 
-Circuit Court of the City of Alexandria, Virginia with the 
original record of the proceedings in said cause in said court, 
that the said transcript is a true and correct copy of so- much 
of said record as was designated by the stipulation of the . 
parties, and that due notice has been given by the petitioner 
to the counsel for the· said Frank M. Schertz of the time and 
place of the petitioner to apply for said transcript. 
Given under my hand this 22nd day of .January, 1940. 
(Seal) ELLIOTT F. HOFFMAN, 
· Clerk of the Circuit Court of the City 
of Alexandria, Virginia. 
A Copy-Teste : 
M. B. WATTS, C. C. 
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